
WHAT IS OUR AUTHORITY TO CREATE AN EFFECTIVE INTERNATIONAL LEGAL INSTRUMENT? 

I w o u l d like t o began by addressing the quest ion o f wha t brings us here toge the r with t he bel ief 

t ha t WIPO can and should provide global p ro tec t ion t o Tradi t ional Cultural Expressions. We are 

here because we essentially e i ther consider ourselve'sto be a part o f global governance by 

reta in ing a mandate t o make in ternat iona l law, or because w e consider ourselves t o be t he 

holders o f the Tradit ional Cultural Expressions t o be pro tec ted by the in ternat iona l law-makers . 

I w o u l d like t o start thîs conversat ion from almost seventy years ago. 

We are ful ly aware tha t t he créat ion o f t he Uni ted Nations in 1945 began t he es tab l ishment o f a 

global System of governance which was created t o establish universal stabi l i ty and t o end war fa re 

as seen on the scale o f Wor ld War 1 and W o r l d War 2. 

That global System cont inues today and, though of ten cri t icised and not iced most ly over its 

shor tcomings and fail ings the governance remains in place t oday and is o f such dominance and 

relevance tha t it wou ld be unth inkable t o remove it from in ternat iona l pol i t ics, deve lopmen t , 

protect ions and security. 

W h e n founded , by the victors of Wor l d W a r 2 and in the wake o f the horrors o f global w a r in ta i l ing 

massive abuse of human life and digni ty, t h e Uni ted Nations clearly focussed upon the roo t causes 

of global confl ict and the weaknesses o f in ternat iona l coopéra t ion . This is re f lected in t h e Charter 

o f t h e Uni ted Nations. 

The Charter of the Uni ted Nations has t w o key foundat ions wh ich are the nub o f its existence. To 

t ry t o remove thèse t w o éléments w o u l d be t o re turn t o the n ine teenth century . Thèse é léments 

are the (1) acknowledgement of the authority of the peoples of the world, and (2) the 

c o m m i t m e n t t o end colonisat ion and domina t i on by alien powers by creat ing a peoples ' r ight t o 

se l f -determinat ion. 

The 193 States tha t sit at the Uni ted Nat ions General Assembly and the States t ha t created t h e 

in ternat ional bodies, like WIPO, t o address spécifie in ternat ional tasks are assigned t o represent 

the peoples of the wo r l d . 

Chapter 11 of the UN Charter is ent i t led "Déclarat ion Regarding Non Self-Governing Ter r i to r ies" 

and Paragraph 73 in tha t Chapter states: 

"Members of the United Nations which have or assume responsibilities for the administration of 

territories whose peoples have not yet attained a full measure of self-government recognize the 

principle that the interests of the inhabitants of thèse territories are paramount, and accept as a 

sacred trust the obligation to promote to the utmost, within the System of international peace 

and security established by the présent Charter, the well-being of the inhabitants of thèse 

territories, and, to this end ... to ensure, with due respect for the culture of the peoples 

concemed, their political, économie, social, and educational advancement, their just t rea tment , 

and their protection against abuses;" 

It is this inescapable responsibi l i ty upon t he Members o f t he Uni ted Nations which I con t inue with 

my présentat ion. 



INDIGENOUS PEOPLES ARE PEUPLES, FREE AND EQUAL TO ALL OTHER PEOPLES 

In 2007 the pol i t ical structure of t he w o r l d exper ienced a not icable shif t . No t ail o f us yet 
unders tand tha t change. It takes some t ime to realize tha t change has occurred and t ha t the 
change requires close a t tent ion. Here in WIPO w e are beg inn ing to realize t h e nature o f t ha t 
change. 

The Uni ted Nations General Assembly, on 13 September 2007, adopted t he Déclarat ion on t he 
Rights of Indigenous Peoples. I bel ieve tha t , in do ing so, the General Assembly unders tood t ha t 
States bui l t upon the terr i tor ies and resources of Indigenous Peoples needed t o change the i r 
const i tu t ions and arrangements for governance. 

The four States tha t voted against t he Déclarat ion, Austral ia, Canada, New Zealand and USA, have 
ail now given the i r support to t he Déclarat ion, thus establ ishing consensus suppor t f o r t he 
Déclarat ion by the Members o f t he Uni ted Nat ions. 

The Déclarat ion on the Rights o f Indigenous Peoples is now inescapable, unable t o be ignored by 
t h e in ternat ional law-makers, if t he Charter o f t he Uni ted Nations is t o be va lued . The p reambu la r 
paragraphs o f the Déclaration tel l t he story. 

PP 1 Guided by the purposes and principles of the Charter of the United Nations, and good 
faith in the fulfilment of the obligations assumed by States in accordance wi th the 
Charter, 

PP 2 Affirming that indigenous peoples are equal to ail other peoples, whi le recognizing the 
right of ail peoples to be différent, to consider themselves différent, and to be 
respected as such, 

PP 6 Concernée! that indigenous peoples have suffered from historié injustices as a resuit of, 
inter alia, their colonization and dispossession of their lands, territories and resources, 
thus preventing them from exercising, in particular, their right to development in 
accordance with their own needs and interests, 

PP 10 Convinced that control by indigenous peoples over developments affecting them and 
their lands, territories and resources will enable them to maintain and strengthen their 
institutions, cultures and traditions, and to promote their development in accordance 
wi th their aspirations and needs, 

PP 16 Acknowledging that the Charter of the United Nations, the International Covenant on 
Economie, Social and Cultural Rights and the International Covenant on Civil and 
Political Rights, as well as the Vienna Déclaration and Programme of Action, affirm the 
fundamental importance of the right to self-determination of ail peoples, by virtue of 
which they freely détermine their political status and freely pursue their économie, 
social and cultural development, 

PP 19 Encouraging States to comply wi th and effectively implement ail their obligations as 
they apply to indigenous peoples under international instruments, in particular those 
related to human rights, in consultation and coopération wi th the peoples concerned, 

PP 20 Emphasizing that the United Nations has an important and continuing rôle to play in 
promoting and protecting the rights of indigenous peoples, 

I w i l l now address six éléments o f t he r ights o f Indigenous Peoples and make some compar ison t o 
t h e relevant prepared text here at WIPO on Tradi t ional Cultural Expressions. 



1. SELF DETERMINATION 

DECLARATION Indigenous peoples are free and equal to ail other peoples (Art. 2) 

Indigenous peoples have the right to self-determination. By virtue of that right 

they freely détermine their political status and freely pursue their cultural 

development. (Art 3) 

Indigenous peoples, in exercising their right to self-determination, have the right 

to autonomy or self-government in matters relatingto their internai affairs. (Art.4) 

Indigenous peoples have the collective right to live in freedom, peace and security 
as distinct peoples. (Art 7} 

ILO 169 The [indigenous] peoples concerned shall have the right to décide their own 

priorities for the process of development as it affects their lives, beliefs, 

institutions and spiritual well-being and to exercise control, to the extent possible, 

over their own cultural development. (Art. 7) 

OTHER The report of the Sécrétary General on the right to self-determination (A/66/172) 

addressed to the United Nations General Assembly, and dated 22 July 2011, 

included sections on the right of Indigenous Peoples to self-determination. The 

report cited findings from the Human Rights Committee and the Committëe on 

Economie, Social and Cultural Rights regarding the rights of Indigenous Peoples to 

self-determination in accordance with Article 1 of each of the Covenants. The 

report referred to Indigenous Peoples in Colombia, El Salvador, Togo, Russian 

Fédération and Sri Lanka. (UN Document A/66/172) 

Articles 1 and 2 overlook the relationship between Indigenous Peoples and the State arising f rom the right 

to self-determination of Indigenous Peoples. For example: 

in Article 1, both available options under this article leave terminology to be resolved through national 

législation so, while national législation requires the involvement of the State, the article does not at the 

same time require the actual engagement of and consent by Indigenous Peoples, where TCEs belonging to 

Indigenous Peoples are concerned; 

in Article 2, the tit le of the article is 'Bénéficiâmes'. Both available options underthis article refer to the 

Indigenous Peoples as 'bénéficiâmes of protection'. This term can be readily interpreted - although it is not 

stipulated - to ignore or otherwise deny Indigenous Peoples' right to PROTECT THEIR Traditional Cultural 

Expressions. The use of the term 'Bénéficiâmes' applies for ail articles with spécifie application in Articles 

1,2,3,4,5,8,11. The term perhaps should be changed to dénote 'Holders, thus the term becomes 'Holders 

of Traditional Cultural Expressions'. A case might be made that beneficiaries are not necessarily the 

holders of TCE's - although I cannot think of a case in point - in which case the use of both terms could be 

applied. 

Other instances of disregard for the right of self-determination corne to light in the 11 articles. Thèse can 

be seen where States have control over the protection régimes without due regard for decision-making by 

Indigenous Peoples. Of most interest is Article 4 regarding the collective management of rights. 



2. NON-DISCRIMINATION 

DECLARATION Indigenous peoples are free and equal to ail other peoples and have the right to be 
free from any kind of discrimination, in the exercise of their rights, in particular 
that based on their indigenous identity. (Art.2) 

States shall provide redress through effective mechanisms, which may include 
restitution, developed in conjunction with indigenous peoples, with respect to 
their cultural, intellectual, religious and spiritual property taken without their free, 
prior and informed consent or in violation of their laws, traditions and customs. 
(Art. 11) 

CERD In many régions of the world indigenous peoples have been, and are still being, 
discriminated against and deprived of their human rights and fundamental 
freedoms. Consequently, the préservation of their culture and their historical 
identity has been and still is jeopardized. The Committee calls in particular upon 
States parties to ensure that no décisions directly relating to their rights and 
interests are taken without their informed consent; and ensure that indigenous 
communities can exercise their rights to practice and revitalize their cultural 
traditions and customs. (CERD General Recommendation 23) 

VIENNA 
DECLARATION 
1993 

In accordance with the Déclaration on Principles of International Law concerning 
Friendly Relations and Coopération Among States in accordance with the Charter 
of the United Nations, this shall not be construed as authorizing or encouraging 
any action which would dismember or impair, totally or in part, the territorial 
integrity or political unity of sovereign and independent States conducting 
themselves in compliance with the principle of equal rights and self-determination 
of peoples and thus possessed of a Government representing the whole people 
belonging to the territory without distinction of any kind. 

The principle of non-discrimination becomes very important in considering the collective rights of peoples. 
The principle of territorial integrity has been sometimes put forward to say that Indigenous Peoples should 
not hold the right of self-determination but this line of argument, rather than trumping the right of 
Indigenous Peoples to self-determination, brings territorial integrity into question. 

To maintain territorial integrity where Indigenous Peoples exist States must be seen to comply wi th the 
principle of equal rights and self-determination of peoples. 

The principle of non-discrimination brings into account the question of what constitutes 'balance' when 
redress or restitution is required. Article 5, on 'Exceptions and Limitations' and Article 8 on 'Sanctions, 
Remédies and Exercise of Rights' are too dismissive of the need to remedy past misuse of Traditional 
Cultural Expressions. If the question of redress is to be governed by the législation of the country 
concerned then this instrument should specifically require that such législation should be non-
discriminatory and consistent with the rights of Indigenous Peoples. 



3. PROPERTY RIGHTS 

DECLARATION Convinced that control by indigenous peoples over developments affecting them 

and their lands, territories and resources will enable them to maintain and 

strengthen their institutions, cultures and traditions, and to promote their 

development in accordance with their aspirations and needs, (PP 10) 

Indigenous peoples have the right to maintain, control, protect and develop their 

... traditional cultural expressions, as well as the manifestations of their sciences, 

technologies and cultures, including ... oral traditions, literatures, designs, sports 

and traditional games and Visual and performing arts. They also have the right to 

maintain, control, protect and develop their intellectual property over such ... 

traditional cultural expressions. (Art. 31) 

Indigenous peoples have the right to practise and revitalize their cultural traditions 

... This includes the right to maintain, protect and develop the past, présent and 

future manifestations of their cultures, such as ... artefacts, designs, cérémonies, 

technologies and visual and performing arts and literature. (Art. 11) 

Protection over Traditional Cultural Expressions rests with the Indigenous Peoples. Of course tradit ional 

Systems may be déficient in preventing misuse and misappropriation of TCEs. It is the Indigenous Peoples 

who have the right to détermine how protections over their intellectual property rights and their cultural 

rights, including the right to cultural development and économie development. 

States have an obligation to provide a non-discriminatory protection régime through législation should the 

Indigenous Peoples require such enforcement. Similarly WIPO should be ensuring that State-based policies 

respects sui generis Systems if possible and provides législative protections if and as required by the 

Indigenous Peoples. 

Articles 3, 4 and 5 are the key articles which contemplate State-based laws and 'protect ion' . Thèse articles 

are critical and will require understanding and sensitivity to the primary rôle of Indigenous Peoples in 

protection or safeguarding of their traditional cultural expressions. 

Major attention is given to the économie opportunities available to the holders of Traditional Cultural 

Expressions. I am sure that many States' policies are directed towards the promotion of arts and crafts of 

the Indigenous Peoples. I know that the Government of Australia sees potential for Aboriginal and Torres 

Strait Islander identity through artistic and cultural works, and through that process also promote the 

identity of Australia itself. 

However Indigenous Peoples are perhaps more concerned about the exploitation by the arts and crafts and 

cultural tourism industry of their traditional cultural expressions. While some sections of the community 

can gain économie benefits, other sections fear further exploitations. 

The financial management of TCE's, as addressed in Art. 4 (Collective Management of Rights) must be 

carefully approached to be kept in the context of overall maitenance, protection and development of the 

culture of the peoples, and not be askewed to financial exploitations through cultural opportunism. 



4. FREE, PRIOR AND INFORMED CONSENT 

DECLARATION States shall consult and cooperate in good faith with the indigenous peoples 
concerned through their own représentative institutions in orderto obtain their 
free, prior and informed consent before adopting and implementing législative or 
administrative measures that may affect them. (Art. 19) 

States shall provide redress through effective mechanisms, which may include 

restitution, developed in conjunction with indigenous peoples, with respect to 

their cultural, intellectual, religious and spiritual property taken without their free, 

prior and informed consent or in violation of their laws, traditions and customs. 

(Art 11) 

CERD The Committee calls in particular upon States parties to ensure that members of 

indigenous peoples have equal rights in respect of effective participation in public 

life and that no décisions directly relating to their rights and interests are taken 

without their informed consent. (CERD General Recommendation 23) 

ILO 169 Spécial measures shall be adopted as appropriate for safeguarding the persons, 

institutions, property, labour, cultures and environment of the peoples concerned. 

Such spécial measures shall not be contrary to the freely-expressed wishes of the 

peoples concerned. (Art. 4) 

Articles 1, 3, 5, 8, 9 and 10 may stipulate that national law be applied as part of the international régime 

for protection of Traditional Cultural Expressions. In addition, Article 11 directs the principle of national 

treatment should encompass equal access for ail holder of TCEs, regardless of their national status. 

It is certain that national législation is désirable, where requested and consented to by the Indigenous 

Peoples. This need, including the purpose and détails of national législation, is already adequately 

addressed in the WIPO Booklet No. l on Intellectual Property and Traditional Cultural Expressions / 

Folklore. This booklet should be kept in everyone's pocket during thèse negotiations. 

So the utilisation of national législation is not contentious providing the national législation complies with 

the Déclaration on the Rights of Indigenous Peoples, the Convention on the Elimination of Ail Forms of 

Racial Discrimination and the Universal Bill of Rights. 

This proposed international instrument should not allow States to address Traditional Cultural Expressions 

under the provisions of the international instrument without embodying in the instrument generally and in 

thèse articles specifically the principle of free, prior and informed consent, consistent with Article 19 of the 

Déclaration on the Rights of Indigenous Peoples. 

Wherever référence to national laws exists in the text, there should be included the text 'with the prior, 

informed consent of the Indigenous Peoples concerned' or text of similar effect. 



5. SYSTEMS AND INSTITUTIONS 

DECLARATION Indigenous peoples have the right to maintain and strengthen their distinct 

political, légal, économie, social and cultural institutions, while retaining their right 

to participate fully, if they so choose, in the political, économie, social and cultural 

lifeof the State. (Art. 5) 

Indigenous peoples have the right to participate in decision-making in matters 

which would affect their rights, through représentatives chosen by themselves in 

accordance with their own procédures, as well as to maintain and develop their 

own indigenous decision-making institutions. (Art. 18) 

Indigenous peopies have the right to maintain and develop their political, 

économie and social Systems or institutions, to be secure in the enjoyment of their 

own means of subsistence and development, and to engage freely in ail their 

traditional and other économie activities. (Art. 20) 

Indigenous peoples have the right to détermine their own identity or membership 

in accordance with their customs and traditions. (Art 33) 

Indigenous peoples have the right to promote, develop and maintain their 

institutional structures and their distinctive customs,... traditions, procédures, 

practices and, in the cases where they exist, juridical Systems or customs ...(Art. 

34) | 

ILO 169 In applying the provisions of this Convention, Govemments shall establish means 

for the full development of thèse peoples' own institutions and initiatives, and in 

appropriate cases provide the resources necessary for this purpose. (Art. 6) 

Being only the second international instrument to be developed, since the adoption of the Déclaration on 

the Rights of Indigenous Peoples in 2007, which directly and manifestly affects the rights and interests of 

Indigenous Peoples it is understandable that States remain unaware and / or unprepared to recognise the 

legitimacy of the institutions and Systems, including juridical Systems, of the Indigenous Peoples. 

It is part of the définition of 'peoples' that thèse structures and Systems exist however alien they might be 

to States and their modem infrastructures. Thèse Systems are valid and the Indigenous Peoples are fully 

responsible for the use, development or withdrawal of their Systems. 

Article 4 (Collective Management of Rights) is the principle focus upon the Systems of Indigenous Peoples 

although due account must be given to Indigenous Peoples Systems throughout the text. 

Article 10 (Relationship with IP Protection and Other Forms of Protection, Préservation and Promotion) 

should include a spécifie référence to ensure awareness of and respect for the institutions and Systems of 

Indigenous Peoples. 



6. STATE OBLIGATIONS 

DECLARATION [Indigenous Peoples] have the right to maintain, control, protect and develop their 

intellectual property over such cultural héritage, traditional knowledge, and 

traditional cultural expressions.In conjunction with indigenous peoples, States 

shall take effective measures to recognize and protect the exercise of thèse rights. 

(Art 32) 

The United Nations, its bodies, includingthe Permanent Forum on Indigenous 
Issues, and specialized agencies, including at the country level, and States shall 
promote respect for and full application of the provisions of this Déclaration and 
follow up the effectiveness of this Déclaration. (Art. 42) 

States shall provide redress through effective mechanisms, which may include 

restitution, developed in conjunction with indigenous peoples, with respect to 

their cultural, intellectual, religious and spiritual property taken without their free, 

prior and informed consent or in violation of their laws, traditions and customs. 

(Art 11) 

Indigenous peoples deprived of their means of subsistence and development are 

entitled to just and fair redress. (Art. 20) 

CERD States Parties condemn racial discrimination and undertake to pursue by ail 

appropriate means and without delay a policy of eliminating racial discrimination 

in ail its forms and promoting understanding among ail races, and, to this end each 

State Party shall take effective measures to review governmental, national and 

local policies, and to amend, rescind or nullify any laws and régulations which have 

the effect of creating or perpetuating racial discrimination wherever it exists; (Art. 

2.1.c) 

States Parties shall, when the circumstances so warrant, take, in the social, 

économie, cultural and other fields, spécial and concrète measures to ensure the 

adéquate development and protection of certain racial groups or individuals 

belonging to them, for the purpose of guaranteeing them the full and equal 

enjoyment of human rights and fundamental freedoms. (Art 2.2) 

ILO 169 Governments shall have the responsibility for developing, with the participation of 

the peoples concerned, co-ordinated and systematic action to protect the rights of 

thèse [indigenous] peoples and to guarantee respect for their integrity. Such 

action shall include measures for promoting the full réalisation of the social, 

économie and cultural rights of thèse peoples with respect for their social and 

cultural identity, their customs and traditions and their institutions; (Art. 2) 

To conclude my présentation I re fe r to the obligation of States. I began my présentation with background 

on the émergence of Indigenous People to international eminence. During IGC sessions I have heard on 

more than one occasion that WIPO is a trade-related organisation and that international human rights 

standards have no meaning here. 

It reminds me of similar statements being made a t the UN Headquarters in New Yorkwhile some States 

delayed for almost a yearthe adoption of the Déclaration on the Rights of Indigenous Peoples. Human 

rights standards, they said, have no status here; this is the place for political décision. 

It took 10 months but eventually the awareness grew and the realization emerged that the Déclaration on 

the Rights of Indigenous Peoples was unstoppable because the Charter of the United Nations and the 



whole establishment of international governance rested upon equality of peoples and élimination of racial 
discrimination. 

For ail the best intentions of delegates here, willing to have a good resuit on Intellectual Property and 
Traditional Cultural Expressions, the international instrument will fail - absolutely fail - if States still in their 
domestic arrangements are unable to recognise the rights of Indigenous Peoples and are unable to build a 
rapport with Indigenous Peoples which can maintain self-determination of the Indigenous Peoples, 
including giving full respect their property rights. 

CONCLUSION 

The world is changing. On top of concerns over économie futures, climate and environmental futures, and 
international security the peoples of the world are holding the governments to account over the rights of 
peoples. 

The United Nations and the intergovernmental organisations underthe umbrella of the United Nations, 
whether consciously or unconsciously, are a big part of the unrest and are required to respond astutely to 
the changes. To oppose or support? This is always the décision. 

Here in this WIPO IGC the décision is whether to oppose or support the rights of Indigenous Peoples in this 
international légal instrument on Traditional Cultural Expressions. Some leadership and careful discourse 
with the Capitals is called for. 


